
Who Makes Medical Decisions
When I Cannot?

Today’s advanced medical technology allows physicians to
keep a person “alive” in situations that formerly would
have resulted in death.  Individuals who do not wish their
lives to be prolonged by such artificial techniques must
plan ahead and put their desires in writing.

In the now famous case of Cruzan v. Dir. Mo. Dept. of
Health, 110 S. Ct. 2841 1990, the U.S. Supreme Court held
that a state may demand clear and convincing proof of a person’s wish to refuse or withdraw
medical support.  Ms. Cruzan was an accident victim who had not made clear her desire to
have medical support withdrawn.  Because of this failure, she could have been kept alive, in a
vegetative state, for years, at an estimated cost of $200,000 per year.

When Should Medical Treatment Be Withheld?

As the following examples are read, one might ask, “Would I want medical support withdrawn
in this situation?”

● In a coma with no hope of recovery.

● In a coma with a small likelihood of recovery with permanent brain damage.

● Afflicted with brain damage or disease, severe in nature, and a terminal illness.

● Afflicted with brain damage or disease, severe in nature, but without terminal illness.

In these situations, and others, difficult decisions must be made as to the treatment to be
provided or withheld (for example, artificial respiration, medicine, food, water, etc.).

When a patient is incapable of expressing his or her wishes, some other way must be found to
guide the decision making process.  The “living will” and “durable power of attorney for
health care” (advance health care directives) are useful in this regard.
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Living Will

Most states recognize some form of what has been called a “living will”, or “directive to
physicians.”  Such a document sets down in writing a person’s wishes as to the type of
medical treatment to be provided, or withheld, and the general circumstances under which
the directive applies.

Durable Power of Attorney for Health Care

Many states also have provision for a durable power of attorney for health care, which allows
an individual to appoint another person to make health care decisions for them if they
became unable to do so. The agent is generally empowered to make decisions beyond end-
of-life issues, such as admission to a nursing home, consent for surgical operations, and care
in the event of senility or other disability.

Seek Professional Guidance

In preparing the documents to guide those who will make medical decisions for you if you are
no longer able to do so, the advice and guidance of a trained, experienced attorney, licensed
in your state of residence and familiar with local law, is highly recommended.
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Disclosure Notice
 

The information that follows is intended to serve as a basis for further discussion with your
financial, legal, tax and/or accounting advisors. It is not a substitute for competent advice
from these advisors. The actual application of some of these concepts may be the practice of
law and is the proper responsibility of your attorney. The application of other concepts may
require the guidance of a tax or accounting advisor. The company or companies listed below
are not authorized to practice law or to provide legal, tax, or accounting advice.

Although great effort has been taken to provide accurate data and explanations, and while
the sources are deemed reliable, the information that follows should not be relied upon for
preparing tax returns or making investment decisions. This information has neither been
audited by nor verified by the company, or companies, listed below and is therefore not
guaranteed by them as to its accuracy.

If a numerical analysis is shown, the results are neither guarantees nor projections, and
actual results may differ significantly. Any assumptions as to interest rates, rates of
return, inflation, or other values are hypothetical and for illustrative purposes only.
Rates of return shown are not indicative of any particular investment, and will vary over
time. Any reference to past performance is not indicative of future results and should
not be taken as a guaranteed projection of actual returns from any recommended
investment.
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